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 Plaintiff, the State of Oklahoma ("the State"), respectfully requests that "Defendants' 

Motion to Dismiss for Failure to Join the Cherokee Nation as a Required Party" [DKT #1788] 

("Motion") be denied in its entirety.1 

I. Introduction 

 Defendants -- more than three years after the State filed this action and a year and a half 

after the Scheduling Order deadline for the joinder of additional parties -- have filed a motion to 

dismiss for failure to join the Cherokee Nation as a required party.  The Court should deny 

Defendants' dilatory (and unfounded) Motion for the following reasons: 

 First, Defendants' Motion is based upon the erroneous premise that the Cherokee Nation 

owns and asserts its sovereign authority over all the land, water and other natural resources of 

the Illinois River Watershed (the "IRW") in Oklahoma, and that it does so to the exclusion of the 

State. 

 Second, Defendants have not carried their burden in establishing that the Cherokee 

Nation "claims an interest relating to the subject of the action" such that it is a necessary party 

under Rule 19(a).  The subject of the State's action is the pollution by Defendants of the land, 

water and other natural resources of the IRW in Oklahoma.  It is not an action to quiet title to the 

land, water or other natural resources of the IRW in Oklahoma.  As such, the Cherokee Nation is 

not a necessary party under Rule 19(a). 
                                                 
 1 Defendants' Motion was originally styled as "Defendants' Motion to Dismiss for 
Failure to Join the Cherokee Nation as a Required Party or, in the Alternative, Motion for 
Judgment as a Matter of Law Based on a Lack of Standing."  See DKT #1788.  As it was a multi-
part motion, the Court split it into two motions, with "Defendants' Motion to Dismiss for Failure 
to Join the Cherokee Nation as a Required Party" maintaining DKT #1788, and "Defendants' 
Motion for Judgment as a Matter of Law Based on a Lack of Standing" becoming DKT #1790.  
See DKT #1788 & #1790.  Accordingly, the State is responding separately to these two motions.  
In order to minimize duplication, however, the State does incorporate by reference its Response 
in Opposition to "Defendants' Motion for Judgment as a Matter of Law Based on a Lack of 
Standing."   
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 Third, even assuming arguendo that Defendants were to have carried their burden in 

establishing that the Cherokee Nation claims an interest relating to the subject of the action, 

Defendants have not established, as is their burden, that the Cherokee Nation in fact claims an 

exclusive interest in all the land, water and other natural resources of the IRW in Oklahoma, let 

alone an interest that would preclude the State from prosecuting this action for injuries to these 

natural resources.  As such, the Cherokee Nation is not a necessary party under Rule 19(a). 

 Fourth, again assuming arguendo that Defendants were to have carried their burden in 

establishing that the Cherokee Nation claims an interest relating to the subject of the action, the 

nature of the State's claims are such that disposition of the action would neither impair or impede 

the Cherokee Nation's interests nor leave Defendants subject to a substantial risk of incurring 

double, multiple or otherwise inconsistent obligations.  As such, the Cherokee Nation is not a 

necessary party under Rule 19(a). 

 Fifth, even were it determined that the Cherokee Nation is a necessary party as to some or 

all of the State's claims under Rule 19(a), equity and good conscience weigh strongly against 

dismissal under Rule 19(b).2  Weighing particularly strongly against dismissal are: (1) 

Defendants' inexplicable delay in bringing their Motion and the fact that Defendants' Motion to 

dismiss has been brought for defensive purposes rather than to protect Cherokee Nation interests, 

(2) the fact that to date the Cherokee Nation has not itself taken steps with respect to this action 

to assert an interest, (3) the fact that a judgment in the State's favor would not prejudice either the 

Cherokee Nation or Defendants, and (4) the fact that the State would be severely prejudiced. 

                                                 
 2 Inexplicably ignoring the plain language of Rule 41(b), Defendants seek dismissal 
with prejudice.  A dismissal for failure to join a necessary party is without prejudice.  See Fed. R. 
Civ. P. 41(b). 

Case 4:05-cv-00329-GKF-PJC     Document 1810 Filed in USDC ND/OK on 12/15/2008     Page 7 of 130



 3

 In short, Defendants' Motion has nothing to do with Defendants wanting to protect 

Cherokee Nation interests, and everything to do with Defendants simply trying to avoid their 

liability for polluting the land, water and other natural resources of the IRW.  Defendants' 

Motion should be denied.  

II. Background 

 A. The State's claims against Defendants are to remedy the injuries to the  
  land, water and other natural resources of the IRW in Oklahoma caused by  
  Defendants' pollution-causing conduct 
 
 In order to properly evaluate Defendants' Rule 19 Motion, it is first necessary to have a 

clear understanding of what the State's lawsuit is, and is not, about.  The State's lawsuit is about 

stopping Defendants' current pollution-causing conduct, and remedying the effects of 

Defendants' historical pollution-causing conduct.  The State's lawsuit is not an effort to finally 

adjudicate what interest or interests the Cherokee Nation may have in the land, water and other 

natural resources of the IRW in Oklahoma. 

 The State has asserted ten causes of action against Defendants.  See DKT #1215.  The 

State seeks, inter alia, injunctive relief and damages from Defendants for injuries to natural 

resources in Oklahoma.3  Id.  The State seeks neither damages from, nor an injunction against, 

the Cherokee Nation.  Nor does it seek to regulate the conduct of any member of the Cherokee 

Nation.  

                                                 
 3 Defendants incorrectly assert that the State is seeking "monetary damages and 
injunctive relief for alleged environmental injuries to the entire million-acre Illinois River 
Watershed."  See Motion, p. 1 (emphasis in original).   As is clear in the Second Amended 
Complaint, DKT #1215, the State is seeking damages and relief to address the injured natural 
resources located within the Oklahoma portion of the IRW.  The State is not seeking damages 
and relief to address injured natural resources located within the Arkansas portion of the IRW. 
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 The State asserts its claims in this lawsuit pursuant to its sovereign, quasi-sovereign / 

parens patriae, trustee and / or property interests.  See, e.g., Second Amended Complaint, ¶¶ 5, 

78 & 119 [DKT #1215].  Notably, actual ownership by the State of the natural resources in the 

IRW is not a prerequisite for any of the State's claims.  Further, with the exception of the State's 

trespass claim, the State need not even have a possessory interest in the natural resources to 

prosecute its claims -- and even then the State's interest need not be an exclusive possessory 

property interest. 

 B. The Cherokee Nation does not have an exclusive interest in all the land,  
  water and other natural resources in the IRW in Oklahoma 
 
 The central premise of Defendants' Motion is that the Cherokee Nation has and claims an 

exclusive interest in all the land, water and other natural resources in the IRW in Oklahoma, and 

that the State has no legally protected interests in the land, water and other natural resources in 

the IRW in Oklahoma.  To wit, Defendants have variously (mis)stated:  

• That "the federal government transferred all of the water and other natural resources 
within the Oklahoma portion of the IRW to the Cherokee Nation before Oklahoma 
became a state, and those natural resources remain the exclusive property of the Cherokee 
Nation today."  See Motion, p. 4 (emphasis added). 

 
• That "the Cherokee Nation today continues to hold sovereign authority over [the waters, 

sediments and biota] to the exclusion of the State."  See Motion, p. 10 (emphasis added). 
 
• That "the Cherokee Nation continues to own and to assert its authority over the lands and 

other natural resources granted by the treaties with the United States, including the 
natural resources of the IRW."  See Motion, p. 14. 

 
• And that "the grants to the Cherokee encompass all surface water in both navigable and 

nonnavigable streams within the IRW, groundwater, streambeds, biota, and any lands that 
are currently, or were historically, submerged."  See Motion, p. 15 (emphasis added). 

   
The law and the facts, however, do not support Defendants' characterization of the nature and 

extent of the interests that the Cherokee Nation had or has in the land, water and other natural 

resources in the IRW in Oklahoma.  Indeed, these characterizations are obviously false on their 
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face.  Within the Oklahoma portion of the IRW, there are thousands of privately-owned homes, 

businesses and farms -- the overwhelming majority of which have no affiliation with the 

Cherokee Nation.  Additionally, there are roads and other facilities built and maintained by the 

State.  There are also people hunting and fishing with licenses issued by the State.  And there are 

cities and towns taking and using water from the Illinois River and Lake Tenkiller pursuant to 

permits issued by the State.  The blanket assertion that the Cherokee Nation owns and has 

sovereignty over the land, water and other natural resources of the IRW to the exclusion of the 

State is betrayed by simple observation and common sense.  Moreover, it demonstrates a 

profound ignorance of the history of the dealings between the Congress and the Cherokee Nation 

after the 1830s.   

  1. The Cherokee Nation does not own all of the land, water and other  
   natural resources 
 
 Defendants' assertion that "all of the water and other natural resources within the 

Oklahoma portion of the IRW . . . remain the exclusive property of the Cherokee Nation today," 

Motion, p. 4 (emphasis added), is not only inconsistent with statements Defendants made in the 

City of Tulsa litigation,4 but also ignores the historical facts.  Specifically, it ignores the fact that 

                                                 
 4 In the City of Tulsa litigation Defendant Cargill, Inc. stated that "[t]he State of 
Oklahoma is the owner of Spavinaw Creek, and thereby, the water that flows into Lakes Eucha 
and Spavinaw."  See Ex. 1, p. 4, ("Motion of Separate Defendant Cargill, Inc. and Brief in 
Support of Supplemental Motion for Partial Summary Judgment,"  DKT #238) (emphasis 
added).  And the other Defendants stated that "Tulsa does not own Lake Eucha and Spavinaw, 
the State of Oklahoma does."  See Ex. 2, p. 22 ("Poultry Defendants' Reply to Plaintiffs' 
Response to Poultry Defendants' Motion for Summary Judgment or in the Alternative for Partial 
Summary Judgment," DKT #282);  Similarly, counsel for the Tyson Defendants stated that "[t]he 
water is owned by the State of Oklahoma. . . .  This lawsuit is brought over a body of water, or 
waters I should say, Spavinaw and Eucha, that are owned by the State of Oklahoma . . . ."  See 
Ex. 3, pp. 110-114 (Jan. 3, 2003 Hearing Transcript, in City of Tulsa) (emphasis added); see id. 
at 117-19 (counsel for Cargill and the other defendants making similar statements).  Both the 
Eucha-Spavinaw Watershed and the IRW are within the historical boundaries of the Cherokee 
Nation.  Thus, with respect to the issue of State interests in water, Spavinaw Creek and Lakes 
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the vast majority of lands comprising the original Cherokee Nation grant were allotted pursuant 

to the Cherokee Allotment Act of 1902, 32 Stat. 716, and subsequently alienated.5  It also ignores 

the fact that whatever water rights the Cherokee Nation had under the original Cherokee Nation 

grant were subsequently converted to riparian interests by virtue of the Organic Act of 1890, by 

which Congress provided for the adoption of Chapter 20 of the Mansfield Digest of the Statutes 

of Arkansas, which included the common law of England, as the law in Indian Territory.  See 26 

Stat. 81.  And it ignores the effects of the equal footing doctrine, which the State was the 

beneficiary of upon statehood in 1907.  See also Section III.D.2 of Response in Opposition to 

"Defendants' Motion for Judgment as a Matter of Law Based on a Lack of Standing."  

  2. The Cherokee Nation does not exercise exclusive sovereignty over all  
   of the land, water and other natural resources 
 
 Defendants assert that "the Cherokee Nation today continues to hold sovereign authority 

over [the waters, sediments and biota] to the exclusion of the State."  See Motion, p. 10 

(emphasis added).  It is beyond dispute, however, that the State has historically and currently 

regulated, controlled and otherwise exercised sovereign / quasi-sovereign authority over land, 

water and other natural resources of the IRW in Oklahoma.  See, e.g., Ex. 4 (Affidavit of J.D. 

Strong, Oklahoma Secretary of the Environment, establishing the State's regulatory, control and 
                                                                                                                                                             
Eucha and Spavinaw are similarly situated with the Illinois River and its tributaries and Lake 
Tenkiller.   
 
 5 As explained in Leslie Hawes, "Indian Land in the Cherokee Country of 
Oklahoma," Economic Geography (Oct. 1942), pp. 401-412, a journal article from 1942: "Most 
of the land allotted to citizens of the Cherokee Nation has in the short period of three decades 
passed into the hands of the majority white population. . . .  The rate of loss has been least in the 
eastern, or Ozarkian, section.  Even here, the restricted Indians retain only a little over one-third 
the acreage allotted to them about a third of a century ago."  In the subsequent 60 years that 
percentage has decreased significantly.  Indeed, as of 1986, of the original conveyance of seven 
million acres of land to the Cherokee Nation, only 92,405.97 acres (or less than 2%) remained as 
Indian Country.  See Confederation of American Indians, Indian Reservations: A State and 
Federal Handbook, McFarland & Company, Inc., 1986, p. 215.    
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management functions through, without limitation, the Oklahoma Department of Environmental 

Quality, the Oklahoma Water Resources Board, the Oklahoma Department of Wildlife 

Conservation, the Oklahoma Scenic Rivers Commission, the Oklahoma Department of Mines, 

and the Oklahoma Department of Agriculture, Food and Forestry); see also Section III.B of 

Response in Opposition to "Defendants' Motion for Judgment as a Matter of Law Based on a 

Lack of Standing" (discussing State's interests in waters of the Arkansas River Basin under the 

Arkansas River Basin Compact); Section III.D of Response in Opposition to "Defendants' 

Motion for Judgment as a Matter of Law Based on a Lack of Standing" (discussion of State's and 

Cherokee Nation's respective sovereignty interests). 

 Defendants simply have no authority for the proposition that the Cherokee Nation 

exercises, or even purports to exercise, exclusive sovereignty over all land, water and other 

natural resources in the IRW to the exclusion of the State. 

III. Argument 

 A. Federal Rule of Civil Procedure 19 and its application 
 
 Evaluating a motion to dismiss under Rule 19 involves a two step process.  First, this 

Court must determine under Rule 19(a) whether the person is necessary to the action, and 

second, if the person is necessary to the action and cannot be joined, this Court must then 

determine under Rule 19(b) whether in equity and good conscience the action should proceed 

among the existing parties or should be dismissed.  See Fed. R. Civ. P. 19. 

 A party is necessary to the action if: "(A) in that person's absence, the court cannot accord 

complete relief among existing parties; or (B) that person claims an interest relating to the 

subject of the action and is so situated that disposing of the action in the person's absence may: 

(i) as a practical matter impair or impede the person's ability to protect the interest; or (ii) leave 
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an existing party subject to a substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations because of the interest."  Fed. R. Civ. P. 19(a)(1)(A) & (B).6 

 Factors to be considered in determining whether in equity and good conscience the action 

should proceed among the existing parties or should be dismissed if the person is necessary to 

the action and cannot be joined include: "(1) the extent to which a judgment rendered in the 

person's absence might prejudice that person or the existing parties; (2) the extent to which any 

prejudice could be lessened or avoided by: (A) protective provisions in the judgment; 

(B) shaping the relief; or (C) other measures; (3) whether a judgment rendered in the person's 

absence would be adequate; and (4) whether the plaintiff would have an adequate remedy if the 

action were dismissed for nonjoinder."  Fed. R. Civ. P. 19(b)(1)-(4). 

 Importantly, the proponent of a motion to dismiss for failure to join a necessary party 

"has the burden of producing evidence showing the nature of the interest possessed by an absent 

party and that protection of that interest will be impaired by the absence."  Citizen Band 

Potawatomi Indian Tribe of Oklahoma v. Collier, 17 F.3d 1292, 1293 (10th Cir. 1994) (burden 

can be satisfied by providing affidavits of persons having knowledge of interests as well as 

relevant extra-pleading evidence); see also Augustine v. Adams, 1997 WL 94263, *3 (D. Kan. 

Feb. 3, 1997) ("The burden of persuasion rests with defendants, the moving party arguing for 

dismissal [under Rule 19]"). 

 The Rule 19 inquiry "is not rigid or formulistic, but rather entails a practical examination 

of the circumstances on a case by case basis."  Picuris Pueblo v. Oglebay Norton Co., 228 

F.R.D. 665, 667 (D.N.M. 2005). 

                                                 
 6 Defendants make no claim in their papers that in the absence of the Cherokee 
Nation this Court cannot accord complete relief among the existing parties.  
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 Finally, it should be noted that "[v]irtually all discussions of the indispensable party issue 

emphasize that courts are reluctant to dismiss pursuant to Rule 19(b) unless it appears serious 

prejudice will result."  Harran Transportation Co. v. National Trailways Bus System, 1985 WL 

2349, *6 (D.D.C. Aug. 5, 1985) (emphasis added); see also Defenders of Wildlife v. Andrus, 77 

F.R.D. 448, 452 (D.D.C. 1978) ("federal courts have been very reticent to dismiss on the grounds 

of failure to join an indispensable party, except when serious prejudice or inefficiency will 

result"). 

  B. Defendants have failed to satisfy their burden under Rule 19(a) for   
  establishing that the Cherokee Nation is a necessary party 
 
  1. Defendants have failed to establish that the Cherokee Nation claims  
   an "interest" relating to the subject of this action  
 
 "The relevant inquiry for Rule 19(a) is not whether the absent party has an 'interest,' in 

the broad sense, in the outcome of the litigation, but whether cognizable legal rights of the absent 

person will be prejudiced by the suit's continuation."  Sac & Fox Nation v. Norton, 2006 WL 

6117555, *6 (W.D. Okla. Nov. 27, 2006).   Here, Defendants allege that the Cherokee Nation has 

an ownership interest claim in all the IRW (that, incidentally, to date has never been formally 

asserted or defined by the Cherokee Nation) that will be impaired or impeded by this action.  

Defendants' allegation, however, is untrue.  The subject matter of the State's lawsuit is the 

pollution by Defendants of the natural resources of the IRW.  It is not an action to quiet title to 

the land, water or resources of the IRW.  The Cherokee Nation will not gain or lose title to land, 

water or resources over which it may claim an ownership interest if the Court awards the State 

the relief it is seeking in this lawsuit.  As such, Defendants' claim that the Cherokee Nation is a 

necessary party under Fed. R. Civ. P. 19(a) must fail because Defendants have not established 

that the Cherokee Nation "claims an interest relating to the subject of the action." 
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 United Keetoowah Band of Cherokee Indians v. United States, 480 F.3d 1318 (Fed. Cir. 

2007), reh'g en banc denied, is highly instructive on this point and should guide the Court's 

analysis of whether the Cherokee Nation claims an interest relating to the subject of the instant 

action.7  In United Keetoowah, the Keetoowah Band of Cherokee Indians brought an action 

against the United States seeking compensation for the extinguishment of all right, title and 

interest to Arkansas Riverbed Lands as permitted under the Cherokee, Choctaw and Chickasaw 

Nations Claims Settlement Act ("the Settlement Act"), as well as damages for breaches of the 

federal government's fiduciary duties with respect to Arkansas Riverbed Lands and the minerals 

therein.  The Cherokee Nation moved to intervene for the limited purpose of moving to dismiss 

the Keetoowah Band's claims pursuant to Rule 19 (something, tellingly, that has not occurred 

here).  The Cherokee Nation advanced two arguments.  First, it argued that it is the sole 

titleholder of all Arkansas Riverbed Lands identified in the Settlement Act, and therefore it was a 

necessary and indispensable party to the Keetoowah Band's action.  Second, it argued that the 

Keetoowah Band's claims were essentially claims against the Cherokee Nation over which the 

court had no jurisdiction because of the Cherokee Nation's sovereignty.  The court granted the 

motion and the Keetoowah Band appealed.  The Federal Circuit reversed. 

 The Federal Circuit concluded that the lower court had erred in beginning its analysis by 

characterizing the Cherokee Nation's "interest."  Id. at 1325.  The Federal Circuit explained: 

Rule 19(a)(2) requires that the "interest" claimed by the absent party "relat[e] to 
the subject of the action."  Thus, the proper analysis to determine whether an 
absent party has an "interest" under Rule 19(a)(2) sufficient to permit intervention 
in a pending action must begin by correctly characterizing the pending action 
between those already parties to the action.  Hence, our analysis under Rule 
19(a)(2) begins by characterizing the [Keetoowah Band's] action because it is the 

                                                 
 7 Reflective of just how weak their argument really is, Defendants repeatedly cite 
and rely upon the reversed -- and analytically flawed -- lower court decision in United 
Keetoowah in their Motion.   
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[Keetoowah Band's] action that is "the subject of the action" in which the 
[Cherokee Nation] must have an "interest." 

 
Id. at 1326.  Applying this analysis to the facts, the Federal Circuit found that the subject matter 

of the action was extinguishment of the Keetoowah Band's claims which occurred by virtue of 

the federal government's enactment of the Settlement Act and for which the Keetoowah Band 

seeks compensation from the federal government.  Id.  It was not, as the Cherokee Nation has 

contended (and as the trial court had found), an action to establish title to Arkansas Riverbed 

Lands themselves.  Rejecting the lower court's conclusion "that because the [United Keetoowah] 

claimed an interest in the same Riverbed Lands to which the [Cherokee Nation] claimed 

exclusive title, the action could adversely affect the [Cherokee Nation's] ability to exercise 

sovereignty over the Riverbed Land," id. at 1235, the Federal Circuit held: 

As we find that the "subject" of the [United Keetoowah's] action is limited to 
claims permitted under the Settlement Act, we consequently find that the 
[Cherokee Nation] does not have "an interest relating to" the [United 
Keetoowah's] statutory claims.  The "interest" the [Cherokee Nation] alleges and 
that it claims is "related" to the subject matter of the [United Keetoowah's] 
statutory action is its interest in retaining its alleged exclusive rights to the 
Riverbed Lands.  However, the [Cherokee Nation's] "interest" in retaining 
exclusive rights to the Riverbed Lands is an "indirect" and a "contingent" interest 
to the [United Keetoowah's] statutory claims against the federal government.  See 
Am. Mar. Transp., 870 F.2d at 1561.  The [Cherokee Nation] will not "gain or 
lose" title to lands that it alleges ownership over if the trial court awards the 
[United Keetoowah] monetary damages under the Settlement Act. 

 
Id. at 1326-27. 

 Such is precisely the situation here.  Assuming arguendo that Defendants' 

characterization of the Cherokee Nation's claims in the lands, waters and other natural resources 

of the IRW in Oklahoma were correct, there is no avoiding the fact that the State's action is not 

an action to quiet title to these lands, waters or other natural resources.  Rather it is an action 

between the State and Defendants for pollution of these resources.  Just as the lower court in 
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United Keetoowah erroneously concluded that because the United Keetoowah claimed an 

interest in the same lands to which the Cherokee Nation claimed exclusive title, that action could 

adversely affect the Cherokee Nation's ability to exercise sovereignty over the lands, Defendants 

erroneously assert because the State claims an interest in lands, waters and other natural 

resources which the Cherokee Nation are asserted to be claiming exclusive title, this action could 

adversely affect the Cherokee Nation's ability to exercise its sovereignty.  Simply put, resolution 

of this action between the State and Defendants will not result in the Cherokee Nation either 

gaining or losing title to land, water or other natural resources over which it may allege an 

ownership interest.  Therefore, for the same reasons set forth by the Federal Circuit in United 

Keetoowah, Defendants have not established that the Cherokee Nation "claims an interest 

relating to the subject of the action."   

 Moreover, as detailed below, this case has been pending for more than three years, yet to 

date the Cherokee Nation has not come forward and asserted an interest.  In Northrop Corp. v. 

McDonnell Douglas Corp., 705 F.2d 1030, 1043-44 (9th Cir. 1983), the court held that the 

absent party -- the United States government -- was not necessary within the meaning of Rule 19 

in part because the government "has never asserted a formal interest in either the subject matter 

of this action or the action itself.  On the contrary, the record reflects that the Government has 

meticulously observed a neutral and disinterested posture . . . ."  This fact should certainly not be 

lost on the Court in evaluating whether the Cherokee Nation "claims an interest relating to the 

subject of the action." 

 In sum, the Cherokee Nation is not a necessary party, and the Rule 19 analysis can end 

here. 
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  2. Defendants have not established, as is their burden, that the Cherokee 
   Nation in fact claims an exclusive interest in the land, water and other 
   natural resources of the IRW in Oklahoma    
 
 As noted above, the proponent of a motion to dismiss for failure to join a necessary party 

"has the burden of producing evidence showing the nature of the interest possessed by an absent 

party and that protection of that interest will be impaired by the absence."  Citizen Band 

Potawatomi Indian Tribe of Oklahoma, 17 F.3d at 1293.  Thus even assuming arguendo that the 

Court were to conclude that the Cherokee Nation "claims an interest relating to the subject of the 

action," that interest needs to be characterized for purposes of determining whether the Cherokee 

Nation is a necessary party. 

 In Citizen Band Potawatomi Indian Tribe of Oklahoma, the Tenth Circuit reversed a Rule 

12(b)(7) dismissal on ground that the evidence provided by the movant -- a letter from the 

Bureau of Indian Affairs stating the Bureau's position that the Potawatomi tribe and Absentee-

Shawnee tribe "share a common former reservation" -- failed to sustain the movant's burden of 

producing evidence showing nature of the purported necessary party's interest in the land at 

issue.  Id.  The situation here is similar.  The sum and substance of Defendants' evidence in 

support of their Motion are two 2004 letters from the Cherokee Nation addressed not to the State 

but rather to a third party, the United States Army Corps of Engineers.  See Motion, Exs. 7 & 8.  

All that can be gleaned from these letters is that an employee of the Cherokee Nation has stated 

that the Nation "has water rights that existed before Oklahoma became a state," see Motion, Ex. 

8, which is not definitive at all.  The statement neither characterizes the extent of the Cherokee 

Nation's claimed water rights, nor states that the claimed water rights are exclusive.  Thus, it 

does not support Defendants' assertion that the Cherokee Nation claims all the water or that its 

water rights are exclusive.  Moreover, Defendants have come forward with no evidence of the 
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nature of the Cherokee Nation's claimed interest in the lands and other natural resources in the 

IRW in Oklahoma.  Because Defendants have failed to satisfy their burden under Rule 19 of 

showing the nature of the interest the Cherokee Nation claims in the land, waters and other 

natural resources of the IRW in Oklahoma, Defendants have not established that the Cherokee 

Nation is a necessary party. 

  3. Disposition of the action without the presence of the Cherokee Nation  
   would not as a practical matter impair or impede any Cherokee  
   Nation interests 
 
 There is extraordinary irony in the fact that the polluters of the IRW are now trying to 

cast themselves as the champions of the Cherokee Nation's sovereignty over the watershed.  

Defendants' self-serving assertions that disposition of this action without the presence of the 

Cherokee Nation would as a practical matter impair or impede the Cherokee Nation's interests do 

not stand up to scrutiny and should not be credited. 

 Specifically, Defendants have offered no evidence that an award of damages from 

Defendants to the State in this lawsuit would as a practical matter interfere with or impair any 

Cherokee Nation interest.  Likewise, Defendants have offered no evidence that the injunctive 

relief the State seeks against Defendants would as a practical matter interfere with or impair any 

Cherokee Nation interest.  For instance, Defendants fail to explain how one of the primary forms 

of injunctive relief the State is seeking -- a ban on Defendants' disposal of poultry waste on land 

in the IRW in Arkansas and Oklahoma -- would in any way implicate, let alone impair or 

impede, Cherokee Nation sovereignty concerns.   

 In fact, it is telling that this action has been pending for more than three years and widely 

reported on in the media, but the Cherokee Nation itself has to date not seen it necessary to take 

steps to move to dismiss or otherwise raise sovereignty concerns.  Thus, it can reasonably be 
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assumed that as a practical matter the Cherokee Nation does not see this action impairing or 

impeding any interests the Cherokee Nation may have in the land, water or other natural 

resources of the IRW in Oklahoma.  Indeed, both the State and the Cherokee Nation have a 

shared desire to stop Defendants' pollution.  Their interests are aligned, and far from impairing or 

impeding the Cherokee Nation's interests, the State's action would actually advance any interests 

the Cherokee Nation may have in the land, water or other natural resources of the IRW in 

Oklahoma. 

 Moreover, as pointed out above, the State's action is not an action to quiet title to the 

land, water or resources of the IRW.  The State is not seeking a judgment against the Cherokee 

Nation.  The Cherokee Nation will not gain or lose title to land, water or resources over which it 

may allege an ownership interest if the Court awards the State the relief it is seeking in this 

lawsuit. 

 In sum, Defendants have failed to establish that the Cherokee Nation is a necessary party 

under Rule 19(a) by virtue of the fact that disposition of the State's action without the presence of 

the Cherokee Nation would as a practical matter impair or impede any Cherokee Nation 

interests. 

  4. Disposition of the action without the presence of the Cherokee Nation  
   would not leave Defendants at a substantial risk of incurring double,  
   multiple or otherwise inconsistent obligations 
 
 Defendants contend that disposition of the action without the presence of the Cherokee 

Nation would leave Defendants at a substantial risk of incurring double, multiple or otherwise 

inconsistent obligations.  Defendants, however, have come forward with no evidence that this is 

anything other than pure speculation.  As explained by the Tenth Circuit in Sac & Fox Nation of 

Missouri v. Norton, "'[t]he key is whether the possibility of being subject to multiple obligations 
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is real; an unsubstantiated or speculative risk will not satisfy the Rule 19(a) criteria.'"  240 F.3d 

1250, 1259 (10th Cir. 2001) (quoting Wright, Miller & Kane, 7 Federal Practice & Procedure § 

1604) (finding that "nothing in the record indicates the possibility of additional lawsuits 

involving this same subject matter"). 

 A closer look at the facts confirms that Defendants' concerns are unsubstantiated and 

speculative.  First, the relief being sought by the State will remedy the pollution at issue and thus, 

assuming arguendo it were to have an interest, would obviate the need for the Cherokee Nation 

to sue Defendants to address Defendants' pollution-causing conduct.  Second, although the 

State's case has been pending for more than three years, the Cherokee Nation has not indicated 

that it intends to sue Defendants.  Third, even speculating that the Cherokee Nation was to sue 

Defendants, there is no reason to believe that the injunctive relief that the Cherokee Nation 

would seek and receive would be any more stringent from what the State is seeking.  And fourth, 

CERCLA precludes double recovery of natural resource damages.  See 42 U.S.C. § 9607(f)(1) 

("There shall be no double recovery under this chapter for natural resource damages, including 

the costs of damage assessment or restoration, rehabilitation, or acquisition for the same release 

and natural resource").  In short, Defendants have failed to carry their burden of establishing a 

real and substantial risk of incurring double, multiple or otherwise inconsistent obligations.  

 C. Even assuming arguendo that the Cherokee Nation were a necessary party  
  under Rule 19(a), Defendants have failed to satisfy their burden under Rule  
  19(b) for establishing that in equity and good conscience dismissal of some or 
  all of the State's claims would be appropriate 
 
 As noted above, factors to be considered in determining whether in equity and good 

conscience the action should proceed among the existing parties or should be dismissed if the 

person is necessary to the action and cannot be joined include: "(1) the extent to which a 

judgment rendered in the person's absence might prejudice that person or the existing parties; (2) 
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the extent to which any prejudice could be lessened or avoided by: (A) protective provisions in 

the judgment; (B) shaping the relief; or (C) other measures; (3) whether a judgment rendered in 

the person's absence would be adequate; and (4) whether the plaintiff would have an adequate 

remedy if the action were dismissed for nonjoinder."  Fed. R. Civ. P. 19(b)(1)-(4).  "Rule 19(b) 

analysis requires that the factors be evaluated in a practical and equitable manner, and be given 

the appropriate weight."  Rishell v. Jane Phillips Episcopal Memorial Medical Center, 94 F.3d 

1407, 1412 (10th Cir. 1996).  The factors listed in Rule 19(b) are not exclusive.  See Davis v. 

United States, 343 F.3d 1282, 1289 (10th Cir. 2003). 

  1. Defendants' Rule 19 Motion to dismiss is untimely 
 
 In light of the delay in, as well as the reason for, Defendants bringing their Rule 19 

Motion, equity and good conscience require that the Motion be denied.  First, Defendants waited 

more than three years after the filing of the State's action to bring the Motion.8  Second, 

Defendants' Motion is not based upon any newly-discovered evidence.  Third, Defendants have 

offered no explanation justifying their delay in bringing the Motion.  Fourth, Defendant's Motion 

has been brought for defensive purposes rather than to protect Cherokee Nation interests.  And 

fifth, under the Scheduling Order the deadline for joining additional parties has long since 

passed.  In short, Defendants' Motion is pure eleventh-hour gamesmanship -- a last-ditch, 

desperate effort to derail the State's lawsuit.  Under the foregoing circumstances, denial of the 

motion is clearly appropriate.  See, e.g., Advisory Committee Notes to 1966 Amendments to 

Rule 19 ("when the moving party is seeking dismissal in order to protect himself against a later 

                                                 
 8 Defendants have as much as admitted that they have sat on their hands with 
respect to this Motion, stating that "since the inception of this suit, Defendants have put Plaintiffs 
[sic] on notice that the Cherokee Nation's interests would be at issue."  See DKT #1797, p. 6 
(Defendants' Response in Opposition to Plaintiffs' [sic] Motion for Additional Time to Respond 
to Defendants' Motion to Dismiss").   
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suit by the absent person (subdivision 19(a)(2)(ii)), and is not seeking vicariously to protect the 

absent person against a prejudicial judgment (subdivision 19(a)(2)(i)), his undue delay in making 

the motion can properly be counted against him as a reason for denying the motion"); Fireman's 

Fund Insurance Co. v. National Bank of Cooperatives, 103 F.3d 888, 896 (9th Cir. 1996) ("The 

Committee Note to Rule 19 . . . indicates that the district court has discretion to consider the 

timeliness of [a motion to dismiss for failure to join a party] if it appears that the defendant is 

interposing that motion for its own defensive purposes, rather than to protect the absent party's 

interests"); Ilan-Gat Engineers, Ltd. v. Antigua International Bank, 659 F.2d 234, 242 (D.C. Cir. 

1981) ("[T]he defendants' failure to make a timely [Rule 19] motion should have been 

considered in weighing the extent to which the defendants would be prejudiced by separate 

actions. . . .  Such motions should be made early in the proceedings, and, though the motion is 

not automatically waived when not made in a responsive pleading, a court should, 'in equity and 

good conscience,' consider the timing of the motion, and the reasons for the delay, in weighing 

the prejudice to the moving party"); Northeast Drilling, Inc. v. Inner Space Services, Inc., 243 

F.3d 25, 36-37 (1st Cir. 2001) (affirming district court's denial of Rule 19(a) motion to join a 

necessary party where defendant did not ask court for leave to modify scheduling order or 

articulate any good cause to excuse the belated filing). 

  2. A judgment rendered in the absence of the Cherokee Nation will not  
   prejudice the Cherokee Nation 
 
 As explained in section III.B.3 above, Defendants have failed to establish that disposition 

of the State's action against Defendants without the presence of the Cherokee Nation would as a 

practical matter impair or impede any Cherokee Nation interests.  For similar reasons, a 

judgment rendered in the absence of the Cherokee Nation will not prejudice the Cherokee 

Nation. 
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 Specifically, Defendants have come forward with no evidence that a judgment granting 

the State damages against Defendants would in any way abrogate the Cherokee Nation's laws, 

ordinances or procedures.  In fact, as a potential co-trustee under CERCLA, the Cherokee Nation 

could participate in designing programs funded by the State's CERCLA natural resources 

damages recovery.  Nor have Defendants come forward with any evidence that a judgment 

granting the State injunctive relief against Defendants (e.g., ordering Defendants to properly 

dispose of their poultry waste) would in any way abrogate the Cherokee Nation's laws, 

ordinances or procedures.  Further, the State and the Cherokee Nation have a shared desire for 

land, water and other natural resources that are not polluted.  As such, their interests are aligned.  

Davis, 343 F.3d at 1291-92 ("We note that in some cases the interests of the absent person are so 

aligned with those of one or more parties that the absent person's interests are, as a practical 

matter, protected"). 

 Finally, even assuming arguendo that tribal sovereignty concerns were implicated -- 

which they are not -- the Tenth Circuit has not held that "[tribal sovereign] immunity is so 

compelling by itself as to eliminate the need to weigh the four Rule 19(b) factors."  Davis v. 

United States, 192 F.3d 951, 960 (10th Cir. 1991).  Nor has the Tenth Circuit "said [or] implied 

that cases must be dismissed whenever a tribe's sovereign immunity prevents it from being 

joined."  Id. at 961 (emphasis in original).9 

  3. A judgment rendered in the absence of the Cherokee Nation will not  
   unfairly prejudice Defendants 
 

                                                 
 9 Defendants rely on Republic of the Philippines v. Pimentel, ___ U.S. ___, 128 
S.Ct. 2180 (2008).  This case, however, is readily distinguishable on ground that it involves 
foreign sovereign immunity rather than tribal sovereign immunity, and that the entities claiming 
sovereign immunity, unlike the situation here, had themselves raised the claim of prejudice.  In 
contrast, the Cherokee Nation has not asserted sovereign immunity in this action. 
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 Defendants, as explained in section III.B.4 above, have failed to identify any likely unfair 

prejudice they would suffer if a judgment is rendered in the absence of the Cherokee Nation.  All 

Defendants can to do is talk in vague generalities -- generalities that ignore that there will be no 

need for the Cherokee Nation to sue Defendants if the State receives the injunctive relief it seeks 

and that CERCLA natural resource damages law precludes double recoveries. 

  4. Any prejudice that the Cherokee Nation or Defendants might face  
   could be lessened or avoided by protective provisions in the judgment, 
   by the shaping of relief or other measures 
 
 Even were there any sovereignty concerns with respect to the Cherokee Nation, those 

concerns could be addressed by the Court making clear in its judgment that it was not ruling on 

the issue of the extent, if any, of the Cherokee Nation's ownership of or sovereignty over the 

land, water and other natural resources in the IRW in Oklahoma. 

 As to the concerns of Defendants, the Court could make clear in its judgment that section 

42 U.S.C. § 9607(f)(1) of CERCLA precluding double recoveries for natural resource damages 

applies. 

  5. A judgment rendered in the Cherokee Nation's absence will be   
   adequate 
 
 The "adequacy" factor "is intended to address the adequacy of the dispute's resolution."  

Davis, 343 F.3d at 1293.  A judgment entered in this action will adequately resolve the dispute at 

issue here, namely whether Defendants are legally liable for polluting the IRW.  The State says 

that they are.  Defendants say that they are not.  Should the State prevail at trial, liability for the 

pollution will be affixed and the judgment will award injunctive relief and damages aimed at 

resolving the problems caused by Defendants' poultry waste disposal practices.  Inasmuch as the 
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State and the Cherokee Nation both desire an IRW that is not polluted, the judgment will plainly 

be adequate.10 

  6. If the action were dismissed for nonjoinder, the State would not have  
   an adequate remedy 
 
 For the reasons stated above, dismissal of some -- let alone all -- of the State's claims 

under Rule 19 would be inappropriate.  Assuming arguendo that the Court were to dismiss some 

or all of the State's claims, however, the State would not have an adequate remedy.  Corporate 

irresponsibility would be sanctioned, and Defendants' pollution of the IRW would continue 

unabated.  The environmental injury and human health threats would worsen with each passing 

year.  Implicitly acknowledging this to be true, Defendants do not even address this Rule 19(b) 

factor in their papers.   

IV. Conclusion 

 WHEREFORE, in light of the foregoing, "Defendants' Motion to Dismiss for Failure to 

Join the Cherokee Nation as a Required Party" [DKT #1788] should be denied in its entirety. 

      Respectfully Submitted, 
 

W.A. Drew Edmondson OBA # 2628 
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 10 Moreover, it should not be forgotten that "Rule 19 calls for a pragmatic approach; 
simply because some forms of relief might not be available due to the absence of certain parties, 
the entire suit should not be dismissed if meaningful relief can still be accorded."  Smith v. 
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Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov 
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton@arkansasag.gov 
Counsel for State of Arkansas and Arkansas National Resources Commission 
  
  
Mark Richard Mullins richard.mullins@mcafeetaft.com 
MCAFEE & TAFT  
Counsel for Texas Farm Bureau; Texas Cattle Feeders Association; Texas Pork Producers 
Association and Texas Association of Dairymen 
  
  
Mia Vahlberg mvahlberg@gablelaw.com 
GABLE GOTWALS  
  
James T. Banks jtbanks@hhlaw.com 
Adam J. Siegel ajsiegel@hhlaw.com 
HOGAN & HARTSON, LLP  
Counsel for National Chicken Council; U.S. Poultry and Egg Association & National Turkey 
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Federation 
  
  
John D. Russell jrussell@fellerssnider.com 
FELLERS, SNIDER, BLANKENSHIP, BAILEY 
& TIPPENS, PC 

 

  
William A. Waddell, Jr. waddell@fec.net 
David E. Choate dchoate@fec.net 
FRIDAY, ELDREDGE & CLARK, LLP  
Counsel for Arkansas Farm Bureau Federation  
  
  
Barry Greg Reynolds reynolds@titushillis.com 
Jessica E. Rainey jrainey@titushillis.com 
TITUS, HILLIS, REYNOLDS, LOVE, 
DICKMAN & MCCALMON 

 

  
Nikaa Baugh Jordan njordan@lightfootlaw.com 
William S. Cox, III wcox@lightfootlaw.com 
LIGHTFOOT, FRANKLIN & WHITE, LLC  
Counsel for American Farm Bureau and National Cattlemen’s Beef Association 
  
 
 

Also on this  15th  day of December, 2008, I mailed a copy of the above and foregoing 
pleading to the following: 
 
David Gregory Brown 
Lathrop & Gage, LC 
314 E. High Street 
Jefferson City, MO 65101 
 
Thomas C. Green 
Sidley Austin Brown & Wood, LLP 
1501 K St. NW 
Washington, DC 20005 
 
Cary Silverman 
Victor E. Schwartz 
Shook Hardy & Bacon LLP 
600 14th St. NW, Ste. 800 
Washington, DC 20005-2004 
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J. D. Strong 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
 
Dustin McDaniel 
Justin Allen 
Office of the Attorney General (Little Rock) 
323 Center Street, Suite 200 
Little Rock, AR 72201-2610 
 
Steven B. Randall 
58185 County Road 658 
Kansas, Ok 74347 
 
George R. Stubblefield 
HC 66, Box 19-12 
Proctor, Ok 74457 
 
        s/Robert A. Nance   
       Robert A. Nance 
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